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DDA - origini

Il diritto d'autore come diritto all'esclusivo 
sfruttamento commerciale di un'opera intellettuale 
nasce con l'invenzione della stampa

Prima della stampa, l'alto costo materiale delle copie 
a mano, unitamente al ristretto consumo, limitavano 
il sorgere di un diritto esclusivo (protezione affidata 
alle maledizioni degli amanuensi)

http://www.morguefile.com/archive/display/555709
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Breve excursus

● La Legislazione italiana preunitaria prende le mosse da 
quella francese, accordando tutela al diritto d'autore

● La L. 25/6/1865, n. 2337

● Il Testo Unico (R.D. 19/9/1882, n. 1012)

● La Convenzione di Berna del 1886 (nasce l'internazionalizzazione della tutela delle opere)

● La L. 18/3/1926, n. 1562

● Il prodotto finale: la L. 18/5/1941, n. 633 - Protezione del 
diritto d'autore e di altri diritti connessi al suo esercizio o 
più semplicemente, L.d.a.
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L. 633/41

● Art. 1.
Sono protette ai sensi di questa legge le opere dell'ingegno di carattere 

creativo che appartengono alla letteratura, alla musica, alle arti 
figurative, all'architettura, al teatro ed alla cinematografia, qualunque 

ne sia il modo o la forma di espressione.

Sono altresì protetti i programmi per elaboratore come opere letterarie 
ai sensi della Convenzione di Berna sulla protezione delle opere 

letterarie ed artistiche ratificata e resa esecutiva con legge 20 giugno 
1978, n. 399, nonché le banche di dati che per la scelta o la disposizione 

del materiale costituiscono una creazione intellettuale dell'autore



  Avv. Francesco Paolo Micozzi

La creatività e l'originalità
● Cassazione civile, sez. I, 29 maggio 

2003, n. 8597

I diritti di utilizzazione economica 
spettanti all'autore (e al cessionario del 

medesimo) si estendono a qualsiasi 
forma e modo di utilizzazione, anche 

parziale, dell'opera, purché sia tale da 
consentire di coglierla nella sua 

individualità quale oggetto di 
elaborazione personale di carattere 
creativo da parte di un determinato 

autore.

http://www.morguefile.com
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Opere derivate

● Art. 4.

Senza pregiudizio dei diritti esistenti sull'opera 
originaria, sono altresì protette le elaborazioni di 

carattere creativo dell'opera stessa, quali le 
traduzioni in altra lingua, le trasformazioni da una 

in altra forma letteraria od artistica, le 
modificazioni ed aggiunte che costituiscono un 

rifacimento sostanziale dell'opera originaria, gli 
adattamenti, le riduzioni, i compendi, le variazioni 

non costituenti opera originale. 
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Creatività nelle rielaborazioni 
(Cass.Civ. 20925/05)

il concetto giuridico di creatività non coincide con quello di 
creazione, originalità e novità assoluta, ma si riferisce alla 
personale ed individuale espressione di un'oggettività 
appartenente alle categorie elencate in via esemplificativa 
nell'art. 1 della l. n. 633/1941, di modo che, affinché un'opera 
dell'ingegno riceva protezione a norma di detta legge, è 
sufficiente la sussistenza di un atto creativo, seppur minimo, 
suscettibile di estrinsecazione nel mondo esteriore; con la 
conseguenza che la creatività non può essere esclusa 
soltanto perché l'opera consista in idee e nozioni semplici, 
comprese nel patrimonio intellettuale di persone aventi 
esperienza nella materia
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Quando nasce il diritto d'autore?
Art. 6.

Il titolo originario 
dell'acquisto del diritto di 
autore è costituito dalla 

creazione dell'opera, quale 
particolare espressione del 

lavoro intellettuale. 

http://www.morguefile.com
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Utilizzazione anche economica

Art. 12.

L'autore ha il diritto esclusivo di pubblicare 
l'opera.

Ha altresì il diritto esclusivo di utilizzare 
economicamente l'opera in ogni forma e modo 

originale, o derivato, nei limiti fissati da questa 
legge, ed in particolare con l'esercizio dei diritti 

esclusivi indicati negli articoli seguenti. 
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Cosa è una licenza?

http://www.morguefile.com
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Forma e contenuto

Le licenze (forma scritta) 
esprimono la volontà del titolare 
del diritto d'autore sulla gestione 
del suo diritto patrimoniale 
sull'opera

http://www.morguefile.com
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Licenze software... o modelli per il 
sw (più o meno) libero

● GPLv2
● GPLv3
● Affero GPL 

(AGPL)
● Apache v2
● BSD – style
● ...

http://www.morguefile.com
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GPLv2 – La licenza più amata e 
diffusa

● We protect your rights with two steps: (1) copyright 
the software, and (2) offer you this license which 
gives you legal permission to copy, distribute and/or 
modify the software.

● Activities other than copying, distribution and 
modification are not covered by this License; they are 
outside its scope. The act of running the Program is 
not restricted, and the output from the Program is 
covered only if its contents constitute a work based 
on the Program (independent of having been made by 
running the Program)
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Le quattro libertà della GPL

Libertà 0 Libertà di eseguire il programma per qualsiasi 
scopo.

Libertà 1 Libertà di studiare il programma e 
modificarlo.

Libertà 2 Libertà di ridistribuire copie del programma in 
modo da aiutare il prossimo.

Libertà 3 Libertà di migliorare il programma e di 
distribuirne pubblicamente i miglioramenti, in modo 
tale che tutta la comunità ne tragga beneficio

http://www.morguefile.com
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La GPL è una licenza “virale”?

You may modify your copy or copies of the Program or any portion of it, thus 
forming a work based on the Program, and copy and distribute such modifications or 
work under the terms of Section 1 above, provided that you also meet all of these 
conditions:

a) You must cause the modified files to carry prominent notices stating that you 
changed the files and the date of any change.

b) You must cause any work that you distribute or publish, that in whole or in part 
contains or is derived from the Program or any part thereof, to be licensed as a 
whole at no charge to all third parties under the terms of this License.

c) If the modified program normally reads commands interactively when run, you 
must cause it, when started running for such interactive use in the most ordinary 
way, to print or display an announcement including an appropriate copyright notice 
and a notice that there is no warranty (or else, saying that you provide a warranty) 
and that users may redistribute the program under these conditions, and telling the 
user how to view a copy of this License. (Exception: if the Program itself is 
interactive but does not normally print such an announcement, your work based on 
the Program is not required to print an announcement.)
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La GPL è una licenza “virale”?

These requirements apply to the modified work as a whole. If identifiable sections 
of that work are not derived from the Program, and can be reasonably considered 
independent and separate works in themselves, then this License, and its terms, do 
not apply to those sections when you distribute them as separate works. But when 
you distribute the same sections as part of a whole which is a work based on the 
Program, the distribution of the whole must be on the terms of this License, whose 
permissions for other licensees extend to the entire whole, and thus to each and 
every part regardless of who wrote it.

Thus, it is not the intent of this section to claim rights or contest your rights to work 
written entirely by you; rather, the intent is to exercise the right to control the 
distribution of derivative or collective works based on the Program.

In addition, mere aggregation of another work not based on the Program with the 
Program (or with a work based on the Program) on a volume of a storage or 
distribution medium does not bring the other work under the scope of this License.
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BSD Style (newBSD-license)

Copyright (c) <year>, <copyright holder>

All rights reserved.

Redistribution and use in source and binary forms, with or without modification, are permitted provided 
that the following conditions are met:

    * Redistributions of source code must retain the above copyright  notice, this list of conditions and the 
following disclaimer.

    * Redistributions in binary form must reproduce the above copyright  notice, this list of conditions and 
the following disclaimer in the  documentation and/or other materials provided with the distribution.

    * Neither the name of the <organization> nor the       names of its contributors may be used to endorse 
or promote products derived from this software without specific prior written permission.

THIS SOFTWARE IS PROVIDED BY THE COPYRIGHT HOLDERS AND CONTRIBUTORS "AS IS" AND ANY 
EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF 
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE ARE DISCLAIMED. IN NO EVENT 
SHALL <COPYRIGHT HOLDER> BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL, 
EXEMPLARY, OR CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT LIMITED TO, PROCUREMENT OF 
SUBSTITUTE GOODS OR SERVICES; LOSS OF USE, DATA, OR PROFITS; OR BUSINESS INTERRUPTION) 
HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER IN CONTRACT, STRICT LIABILITY, 
OR TORT (INCLUDING NEGLIGENCE OR OTHERWISE) ARISING IN ANY WAY OUT OF THE USE OF THIS 
SOFTWARE, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGE.
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Apache License v2.0

2. Grant of Copyright License. 

Subject to the terms and conditions of this 
License, each Contributor hereby grants to You 
a perpetual, worldwide, non-exclusive, no-
charge, royalty-free, irrevocable copyright 
license to reproduce, prepare Derivative Works 
of, publicly display, publicly perform, 
sublicense, and distribute the Work and such 
Derivative Works in Source or Object form.

http://www.morguefile.com
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4. Redistribution. 

You may reproduce and distribute copies of the Work or Derivative Works thereof in any medium, with or 
without modifications, and in Source or Object form, provided that You meet the following conditions:

* You must give any other recipients of the Work or Derivative Works a copy of this License; and

* You must cause any modified files to carry prominent notices stating that You changed the files; and

* You must retain, in the Source form of any Derivative Works that You distribute, all copyright, patent, 
trademark, and attribution notices from the Source form of the Work, excluding those notices that do not 
pertain to any part of the Derivative Works; and

If the Work includes a "NOTICE" text file as part of its distribution, then any Derivative Works that You 
distribute must include a readable copy of the attribution notices contained within such NOTICE file, excluding 
those notices that do not pertain to any part of the Derivative Works, in at least one of the following places: 
within a NOTICE text file distributed as part of the Derivative Works; within the Source form or documentation, 
if provided along with the Derivative Works; or, within a display generated by the Derivative Works, if and 
wherever such third-party notices normally appear. The contents of the NOTICE file are for informational 
purposes only and do not modify the License. You may add Your own attribution notices within Derivative 
Works that You distribute, alongside or as an addendum to the NOTICE text from the Work, provided that such 
additional attribution notices cannot be construed as modifying the License. You may add Your own copyright 
statement to Your modifications and may provide additional or different license terms and conditions for use, 
reproduction, or distribution of Your modifications, or for any such Derivative Works as a whole, provided Your 
use, reproduction, and distribution of the Work otherwise complies with the conditions stated in this License.
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MIT License
Copyright (c) <year> <copyright holders>

Permission is hereby granted, free of charge, to any person obtaining a copy of this 
software and associated documentation files (the "Software"), to deal in the Software 
without restriction, including without limitation the rights to use, copy, modify, merge, 
publish, distribute, sublicense, and/or sell copies of the Software, and to permit persons to 
whom the Software is furnished to do so, subject to the following conditions:

The above copyright notice and this permission notice shall be included in all copies or 
substantial portions of the Software.

THE SOFTWARE IS PROVIDED "AS IS", WITHOUT WARRANTY OF ANY KIND, EXPRESS OR 
IMPLIED, INCLUDING BUT NOT LIMITED TO THE WARRANTIES OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE AND NONINFRINGEMENT. IN NO EVENT SHALL 
THE AUTHORS OR COPYRIGHT HOLDERS BE LIABLE FOR ANY CLAIM, DAMAGES OR 
OTHER LIABILITY, WHETHER IN AN ACTION OF CONTRACT, TORT OR OTHERWISE, 
ARISING FROM, OUT OF OR IN CONNECTION WITH THE SOFTWARE OR THE USE OR 
OTHER DEALINGS IN THE SOFTWARE.
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Clausole

http://www.morguefile.com
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Q&A
Avv. Francesco Paolo Micozzi                @fpmicozzi

http://www.morguefile.com/archive/display/71001
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